Google 


This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world’s books discoverable online. 


It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired, Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey from the 
publisher to a library and finally to you. 


Usage guidelines 


Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 


We also ask that you: 


+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 


+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 


+ Maintain attribution The Google “watermark” you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 


+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 


About Google Book Search 





Google’s mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 
at[http: //books . google .com/| 





























TK 
16 

C98 
1865 
ye 


Entered according to Act of Congress, in the yenr 1858, by 
GEORGE 7, CURTIS, 
in the Clerk’s Office of the District Court of the District of Massachusetts 


CONTENTS 


oF 


VOLUME SECOND. 


BOOK Iv. 


FORMATION OF THE CONSTITUTION. 


CHAPTER I. 


Previmixary ConsipERATIONS. — ORGANIZATION OF THE CoN- 
VENTION. — Position oF Tue States. —Rure or Ixvestica- 


Troy. 


Explanation of the Author's Plan 
Preservation of Republican Government 
Nature of American Freedom 
Its Dependence upon the Union 
Intention bf the Framers of the Constitution 
Hamilton's Purposes. 

‘The Confederation officially ‘Sellen 
Purposes of the States 

‘The declared Objects of the Convention 
Nature of the previous Union. 
General Purpose of the People. 
Powers of the Convention . 
Opposite Views of the Members 

Presence of Slavery in the States 

The Slaves in some Form to be considered 
Tlow they were regarded under tho Confederation 
Complex Relations of the Subject. 

Alll the States but one represented i in Convention 
Absence of Rhode Island 











iv CONTENTS. 





Application of the Minority of Rhode Island =. =... 25, 26 
Position of the States in Convention . . . . . 27,28 
Reserved Authority of the People. + 28,29 
Present Importance of the Process of forming the Constitution 29 
Cautions to be used in Interpretation . . 30 


CHAPTER II. 


ConstRucTION oF A LeGistaTiveE PowerR.—Basis or Repre- 
SENTATION AND Rute or Su¥FRaGE.— Powers or Legista- 
TION. 





Randolph's Outline ofa Constitution . . . - . . 82 
Referred to Committee ofthe Whole - . . . . . 82 
Idea of a National Government... 1 ws 82-88, 
Rule of Suffrage in the Legislature. - 0. . +. 85 
First Parties in the Convention =. : ogee 8B 
Representatives in one Branch to be chosen » the People « . 37 
Representation of the People. . oe 89-40 
States in some way to be represented . 40, 41 
State Legislatures to choose the Members of the ther Branch . 4 
Ratio of Representation as between the States . 42-44 
Basis of the Representative System =. 0. ws. 44-49 
Rule of Suffrage in the Senate .  . a 
Consequences ‘of Numerical Representation | 2 om 3 7 8SBO 
Powers to be conferred on the Legislature. . . . . 650 
Control of State Legislation ©. 6 eee B1-5B 
Population of the States... + ewes 


CHAPTER III. 


Construction OF THE ExecUTIVE AND THE JUDICIARY. 


Of how many Persons the Executive toconsist =. =. =... 86 
Negative to be given tothe Executive =. =. . . «87 
Mode of choosing the Executive . . . - . . . 39 
Purpose and Necessity of a Saiary 2 Roe kt 60, 
‘To be made supreme a rs 
Its Jurisdiction. . . . + . . = . 65 
Tenure of the Judklal Offa. ss eT 


‘Note on the Judicial Tenure be tem an fate ete Lan 


Jf 


CONTENTS. v 


CHAPTER IY. 
Apmission or New Srates.— Guaranty or Rerusiican Gov- 
ERNMENT.— Power O¥ AMENDMENT.— OATH TO SUPPORT THE 
New System. — Rativication. 


‘Tho Union destined to be enlarged =. A 
Jefferson's Measure for the Admission of New States in 1784 


a 


76 
Want of Power in the Confederation 77 
Power to be supplied in the Constitution 78 
Guaranty of State Governments to be provided x4 79 
Necessity and Utility of the Guaranty =... (80-88 
A Mode of Amendment tobe provided. 9. . ww. 8 
Oath to support the Constitution =. 5. ws. BR 
Moile of Ratification. ge Rn og MNSSE 
Report of the Committee ofthe Whole sw... 


CHAPTER V. 


Issvz BETWEEN THE VIRGINIA AXD THE New JERSEY PLANS.— 
Hamittoy’s Propositions. — Mapison’s View or Tuz New 
Jersey Puan. 














General Character of the Virgina Plan... 5... 89 
Difficultics and Obstacles in its Way... . es OD 
The chief Cause of Opposition a Ry Seige 
The counter Plan by the New Jersey Bombers... 8 
Referred to a Second Committeo of the Whole... . (92 
Argument of Pattersonin its Support. . =. . . . 98 
Hamilton interposes Poe oh Bl hy doe fet 
The Nature ofthe luo pending =... wes 
Hamilton's Leading Principles... mo gis fe BS 
Tle states the Courses open to the Convention. 96 
Explains the Principles on which Government must be founded 96-98 
Ohjects to the New Jersey Plan. . oe 98,99 

Not satisfied with the Virginia Plan... . .. 99 
His Views of what must bedone. . . . .., 100 
Introduces bis own Plan. fa ay pe! Aran 
Te enust bo judged by the Inve pending... 102-108 
Madison examines the New Jersey Plan. 9... 108. 
Explains its Effect on the smaller States... 2. 07 
Declares the Representation to be the great Difficulty... 108 
‘The States must be represented proportionally . - 109 
‘The Virginia Plan again adhered to. aM vst p08 


Note on the Opinions of Hamilton . . ay ty Te 


vi CONTENTS. 


CHAPTER VI. 


ConFLICT BETWEEN THE NATIONAL AND Feperat Systems. — 
Drvision or THE LecisLaTuRE INTO Two Campers. — Dis- 
AGREEMENT OF THE STATES ON THE NATURE OF REPRESENTA- 
TION IN THE Two Brancnes. — THREATENED DissoLUTION OF 
tHE Union. 


Different Magnitudes of the States. =. 9... 0. 116 
Inequalities in other Respects . . . . .  . ) . OMT 
‘The Majority and Minority of States =. 20... 117, 118 
Views of New York . rrr eae Co 
Luther Martin's Opinions =. sw AN 
Position of Connecticut. i . 122 
Nature of the Question between the tanger and the Smaller 

States . . . . + 122-125 
Advantages of a National System... see ABT 
Difficulties attending it =. OE Bin ee So 1 RSE. 
Dangers of adhering inflexibly to Theory =. =... 129 
Division of the Legislature into Two Chambers. . =. =. 130 
Origin of the Division in England. 9. =. ss. 180, 181 
Practical Advantages of the Separation . . . . 181,182 
Why resisted by the Minority =... 0. se 188 
Defect inthe Virginia Plan... ws e188 
Mode of electing the Members =. ww ws AS 
Rule of Suffrage for the House. Pereer | 
Madison's View of the Interest of the Small States... , 186 
Hamilton on the Consequences of Dissolution . . . 136, 137 
Evil Results of a perfect Theory an Gal gies ca cach MST 
Purpose ofa Senate . 39 i Mare Oa aie 
Necessity for adistinct Basis. =. =. =. 0. ss 188-140 
Irreconcilable Differences. Ba Ok fay aed: 
Proposition of Compromise rejected =. 2. ee ML 
Disagreement on the Senate. toe 
Consequences of a Failure to form a Constitution . . » 42-144 


CHAPTER VII. 


First Graxp Compromises oF THE ConstITUTION. — PoruLaTion 
oF THE STATES ADOPTED AS THE Basis or REPRESENTATION IN 
tne Hovse.— Rete ror Comeviine tHe Staves. —EquaLity 


oF REPRESENTATION OF THE STATES ADOPTED FOR THE SENATE. 


Appointment of a Committee of Compromise. - . . 145 
Representation adjusted by the Committee . . . .  . M46 


CONTENTS. vii 


Character ofthe Compromise - . . - swe OAT? 
How treated in the Convention =. a+. 2 » 147, 148 
Apportionment of Representatives re- srnged see 148, 149 
Objections tothe Plan... eee 149, 150 
Representation of the Slaves. Sa wis dy Be oe ABU 
Combined Rale of Numbers and Wealth Se ee ST 
Test Question respecting the Slaves. . 153 
‘Necessity for their Admission into the Basis of Representation 154-162 
‘The Difficulties only to be adjusted by Compromive - oe 188 
Form of the Compromise. . «168, 164 
Eguality of Vote adopted for the Senate se ee 165, 166 
Value of this Feature of the Constitution + 166, 167 
Population of the Strebing and a Nonalneoing 8 States com- 

pared . 168 


CHAPTER VIII. 


Powers or Lraistation.— Constitution AND CnOIce OF THE 
Exxcutive. — CoxstiTution oF THE JUDICIARY. — ADMISSION 
or New States. — ComPLETION OF THE ENGAGEMENTS OF Cox- 
Gress. —GvARANTY oF RepusLican ConstiTUTIONS. — OaTH 
To Scrrort Tue Constitution. — RaTiFicatiox. — NUMBER 
oF SzNxaTorS. — QUALIFICATIONS FOR OFFICE. — SEAT OF Goy- 
ERNMENT, 


The General Interests of the Union to be provided for 
Constitution, Laws, and Tieaties to be Supreme . 
Appointment and Powers of the Executive 
Recligiility of the Executive | : 
Tenure of the Office . f 
Right of Suffrage in Choice of the Executive 
Appointment by Electors F 
‘Construction of the Judiciary 
Admission of New States . 
‘Completion of the Engagements af Congres 
Guaranty of Republican Governments 

‘ Future Amendments . Si 3 
‘Oath to Support the Constitution 
Ratification... 
Objects of a Popular Ratification Y 
‘Constitution to be submitted to the Congress 
‘Nuraber of Senators 





viii CONTENTS. 


Qualifications for Office . © - » «© «© « « 186 
Property Qualification ©. / ew www BT 
Seat of the National Government . - + 189 
General Finckney’s Notice respecting Slaves and Bape . 189 
Resolutions sent to Committee of Detail. se 190 


CHAPTER Ix. 


Report oF THe Committee oF DeTaiL. — ConsTRUCTION OF THE 
LeaisLaTure. — Time axp PLace oF 178 MEETING. 


Power confided to the Committee of Detail . . . . .198 
‘Their Draft of a Constitution =. Bet hy pity at Ak 
Right of Suffrage. . es eee dT 
Foreign-born Inhabitants . . . - - . . 195-198 
Immigration tobe encouraged . . . . . . «197 
Qualifications for Voting. frit se - « « 168-202 
Power of Naturalization . oa Bk rein ka 
Qualifications for Office . - . -» « ~ + 208-210 
Spirit of the Constitution Fluke ee ae oe BE 
Ratio of Representation =... ses RADE 
Money Bills... . ww ew BIB 202 
Qualifications of Senators . 0. sss 288, 224 
Number of Senators. fe. kk, 2th 296 
Method of Voting in the Senate. . =. =... 226-298 
Vacancies in the Senate and House oF 4 oe 5 229 
Powersofthe Senate. . «se ees 229-240 
Senatorial Term $2 240-249 
Disjualifeations of Members of both Branches. ; =. 242-et sep 
Parliamentary Corruption . Sok. 2 Oe 
Executive Influence... + + ss 24 856 
‘Time and Place for Elections. =. 2. we eet 
PayofMembers. . . . - + ees 258, 959 
Impeachments . . - - ee 260-262 
Quorum ofeach House. seek 868 
Separate Powers of each House. 2. sss 262-268, 
President ofthe Senate 9. . ee eee 68. 
Enactment of Laws * 4 mii as wu ee RO 
President's Negative . =... 0s ses 265-268 
Seatof Government .  -  - » . es 268-277 


Session of Congress... 0. 0. sess RTT, 278 


CONTENTS. ix 


CHAPTER X. 


Rerort or tHe Committee or Detar, contixvED. —Tur Pow- 
ERs oF Coxcress.—Tne Graxp Compromises oF THE Cox- 
STITUTION RESPECTING CommeRcr, EXPORTS, AND THE SLAVE- 


Trave. 
General Principles of the Powers of Legislation + +. 279, 280 
Limitations . + ‘ * . + 280 
* Exports and the Slave-Trade Sat ape th athe cape a Rat 
Fitness and Unfitness ofa Taxon Exports. . 9... (282, 
Variety in tho Exports of the United States. . . =. 288 
Impracticability of sucha Tax. . - . 5 284 
The Slave-Trade Controversy . . . . .  28Betseg. 
How adjusted . ++ 289 et seq. 
Restrictions on the Revenuc and Commercial Powers... * , 280 
Regulation of Commerce... + 291 et seq. 
Settlement of the Revenue and Commercial Powers 295 8 es 
Propositition of Compromise =... eee 301 
Arrangement of the Compromise. . . «ss 808 
Value of the Compromise . dyed 802 
Benefits of the Revenue and Commercial Powers. =... 809 


CHAPTER xi. 


Reront or Tx Commrrse or Deratt, coxtitep.—Tue Re- 
marxixa Powers or Concress.— Restraints vrox Coxcress 
AND UPON Tite STATES. 


Purpose of the Revenue Power - = sss 918-829 
Preference of Ports prohibited . . . . . «828,824 
Duties, &e.toboequal 2. 6. ee es 888 
Commerce with the Indian Tribes. 9. =...  925-398 
Uniform Rule of Naturalization - 5. sss 888 
Coining and Regulating Valuc of Money 9. =. =. Ss. 828 
Standard of Weights and Measures... ss 828 
Post-Offices and Post-Roals . 5 0. se es 888 
Power to borrow Money sn e+ 828-330 
Tribunals inferior to the Supreme Court =. ss 880 
Roles as to Captures. Pe ree ar rae 
Offences against tho Law of Nations =. 9. 0... 391 
Counterfeiting ©. - ee ee 888 
War Power + 332 





You. 11. 


x CONTENTS. 


Raising and supporting A Amis - - 1 1... 888 
Nay .. a ke eae 
Power over the Militia . + 384-338 
Necessary and proper Laws to execute she Spe Pima + + 838 
Patents and Copyrights. E see 889 
Power over Territories . 9. 0. 0. 0. ww 841-988 
Admission of New States... ww wes 888 
Restraints upon Congres ss ewww 889 
Suspension of the habeas corpus. =. =. sew. 88D 
Bills of Attainder . - Cr er ee ee ers |S 
ExpostfactoLaws . . . « . « « « 860etseg. 
‘Titles of Nobility. ee eet | 
Gifts and Emoluments from foreign Princes... ‘868 
Restraints upon the States... ss ROR CL Seg. 
Obligation of Contracts ©. ww wee 88S 
StateImpsts .  -  . - we we 869 
Tonnage Duties en ee ee ee er eons" 
Other Restraints. 6 ww eee BT 


CHAPTER XIl. 


Report or tre Commuter or DetAn, continveD. — SuPREM- 
ACY oF Tre Natioxat Goversmemr.—Dermnttion AND Pex- 


IsHMENT OF TREASON. 
Principles of the National Supremacy =... 72. 
Preamble of the Constitution. ttl shh Glib 

\ Supremacy effected through the Judicial Power... |. S74 
Ratification . . . . . . . 875, 
Meaning and Operation of the Supremacy. =. 876-881 
Its Effect on the Growth of the Country. . =. —. 881-384 
Definition and Punishment of Treason. . «= .«384-987 


CHAPTER - XIII. 


Report or THE CommitTer or Detar, contInvED, — ELection 
anp Powers OF THE PRESIDENT. 


Election of the President, why not made Seedy byt the People . 388 
Origin of the Plan of Electors . . . + 389 
Choice of President and Vice-President s+ + 890-895 
Succession of the Vice-President to the Presidency . 395-398 


CONTENTS. xi 


Molle of filling the Vacancy when there is no Vice-President . - 398 
Mode of choosing the Electors . . . « 398, 399 
Opening of the Votes of the Electors. .. 899, 400 
Moilifications of the Mode of Election made by the ‘Amendoeat 400, 401 
Contingency, for which no Provision is made =. =.=. 401-408 
‘Qualifications for the Presidency =. . . . . = 404 
Salary of the President =. eee. 404 407 
Question of a Cabinet, or a Council see ee 407-409 
Powers of the President . «ss (409 et ger. 
Executive Power . . . + . 2 . » 412, 418 
Panloning Power ry ‘ . dé . . + + 413, 414 
Treaty-making Power 2. 0. ees AAI 
Appointing Power. + +e AIT, 418 
‘To give Information on the State of the v ‘nion . . v ~ 419 
Power toconvene Congres... ss ee AD 


CHAPTER Xl1V. 


Reront or tie Comaittee or Derat, contixvep.—Forwa- 
TION oF THE JupiciaL Power. 


Scope of the Judicial Power . Fs . . " + 421-431 
Its Purposes go Ree & Pe Se Be Se. 





CHAPTER XV. 


* Report or tne Comitteg oF Detait, contine 
or Reconps. — Inter-State Puiviteags, —Fe 
Avstice AND FROM SERVICE. 





Intimacy of the Relations between the People of the States . . 47 





Difference between the Confederation and the Constitution . 447, 448 
Privileges of Citizenship in all the States. 9. =. 0, 448 
Effect of Records 5 a eg fg ta. , SAAS. 
Fugitives from Jutico © 5 ss 9, 150 


Fugitives from Service. es 430467 





CONTENTS. 


CHAPTER XVI. 


Report or THE Commirree oF DETAIL, CONTINUED. — GUARANTY 
or REPUBLICAN GOVERNMENT AND INTERNAL TRANQUILLITY. — 
Oats To surrort THE ConstITUTION.— Move oF AMEND- 
ext. — Ravirication axD Esrasiisnaent oF THE Coxsti- 
TUTION.— SiGNING BY THE MEMBERS OF THE CONVENTION. 


‘Purpose of the Guaranty of Republican Government. . . 468 
‘Meaning of the Guaranty. ef. fee (gb 
American Sense of a « Republican” Government... ATL 
» Amendment a Conservative Element . ° . . . . + 473 
Distinetion between Amendment and Revolution . + 473-474 
Settlement of the Mode of Amending the Constitution . . 474-477 
Restrictions on the Power of Amendment. . . . 477,478 
Oath to support the Constitution . ooo 8 ae 
Establishment of the Constitution Bones for . 4 + 479-485 
Signatures of the Delegates... se 485-487 
The Issue presented. =. . ee eee BP 
BOOKV. 


ADOPTION OF THE CONSTITUTION. 


CHAPTERI. 


Gexerat Recerrioy or tHe Coxstrrution. — Hores or a Re- 
vsiox witt Great Barra. — Action oF Tie CoxarEss. — 
State or Freiixe iN Massacucserrs, New Yorx, Virorsta, 
Sourn Carouina, Marytaxp, xp New Hampsmne. — Ar- 
POINTMENT OF THEI ‘CONVENTIONS. 


Public Anxiety. Bove Gay Sad 
Rumors about the Bishop of Osnaburg ee ce ey MOF 
Scheme of the Tories . tee + 498, 408 
Publication of the Constitution. =. . ss es 495 
ItsFriendsand Opponents. . . . . .  . 495,496 


Position of the People =. . - «sss 497, 498 


CONTENTS. _ xiii 


Reception of the Instrument in Congress. . =. ws 499 


Action upon it E hol ann ees Se ae 1800 
Reception in Mamachwetls. . 0. we ee SOL 
Reception in New York . . . . . . « 502-504 
Reception in Virginia. =. 0... ess 505, 506 
Jefferson's Opinion... S8 OO Sy ha SS BOE Nhe: 
Course recommended by Jeffeon =. ws B08 
Washington's Exertions . re”) 
Patrick Henry's Course in the Legislature A SAD got. 
Debate in the Legislature of South Caroling =... «SI 
‘Action of the Legislature of Maryland Sok ke Bo ty wie ee BIS 
Luther Martin’s Address. see oe BRA 51E 


State of Opinion in New Hampshire. 2... BA 
‘The real Crisis anticipated 5. we wee 
Chances for the Constitution 9. =. 0. 0s ee SB 
Uncertainty of the Result. 9... 1 ee BLP 


CHAPTER II. 


RatiricaTions OF DELAWARE, PeNxsYLvanta, New JERSEY, 
Georaia, AND CoNNeECTICUT, WITHOUT OnJEcTION. — CLOSE 
oF THE YEAR 1787.— BeGINNING OF THE YEAR 1788,— Rati- 
FICATION OF MassacuvsetTs, THE SixtH State, wiTn PRoro- 
SITIONS OF AMENDMENT. — RATIFICATION OF MARYLAND WITH- 
ovr Onsection. —Soutm Carouina, Tue Eigutn State, 
ADOPTS, AND PROPOSES AMENDMENTS. 





‘Delaware ratifies unanimously ay ae ee at Oe a; | Cae 
Prestige of Philadelphia. Peer eerent {1 
James Wilson in the Convention ot Penmyrnia eee 6 520 
His Defence of the Constitution . + + M524 
Ratification of Pennsylvania... se eee BM 
Position of New Jerey 9. 5 se ew 584, 585 
Ratifies the Constitution. . - - - «© «© ~ «526 
Position of Georgia. 0. . eek ORG 
Ratifies the Constitution. .  « Pee eee ee ee ee 
Convention of Connecticut. 9. .  - «© +s 527, 528 
Her Adoption 3 Te ie EBay 5, rbes: 
New Aspect of the Subject... =. «ss 829,590 
Convention of Massachusetts assembles . . + +, + «530 


Nature ofher Opposition... sess BL 


xiv CONTENTS. 





Value of her State Constitution 9. . - ests BR 
Partiesin her Convention . 9. 0. 0s sss (582, 588 
Samuel Adams and the Opposition. . . . . . 538,534 
The Federal Leaders. . se ew BSE 
- They recognize the Necessity for Aneta Re 
Dangers of this Admission... + + + 585, 586 
Hancock proposes the Amendments . . «587 
Ratification procured by them .  - - - see 588 
Conduct of the Minority. . . . 2. 2... 539 
) Nature ofthe Amendments. . . . . . . 589,540 
‘The People of Boston rejoice... a eee HO 
Influence of Massachusetts on New Hampi . . . + Sal 
Critical Position Siracaas . oe ae 
Her Ratification. eer RA a ea BAS 
Rejoicings in Baltimore . . . «wwe 588 
Good News from South Caroling .  . «ws Ode 
Liberal Conduct of her People .  . + e+ Bhd, 545 
Defence of the Constitution by her Delegates é . 546 
The Convention admits the Justice of the Commercial Paren’: « SAT 
Efforts of the Opposition . oe 5HB 
Charleston celebrates the Constitution . 9... 548 


CHAPTER III. 


Ratirications or New Hampsnire, Vircinta, AND New York, 
wit Proposep AMENDMENTS. 


‘New Hampshire, Virginia, and New York are to art in the sume 
Month. 
Hamilton's Expresses arranged 

Virginia Convention meets. 

Patrick Henry leads the Opposition 

His peculiar Tendencies 

Character of his Politics . 

Edmund Randolph's Position a 

Unexpectedly supports the Constitution . 

George Mason on the Power of Direct Taxation . 

Henry denounces the Constitution . ¢ 

‘Madison defends it =. . . 

He denies the Dangers imputed to it 

Henry vouches the Advice of Jefferson 








xvi CONTENTS. 


Local Parties in the State. . * + . . « 599 
Town and Country divided . . . . . . 600 
Spirit of a Majority of the People . . =. =. ~~ 600,601 
‘They reject the Constitution . . . . . « « 602 
Embarrassing Position of the Union =... ws. 608, 
Conclusion . . . . . . . . 604 
APPENDIX. . 
Note on the Authorship of the Ordinance of 1787... 607 
First Draft of the Constitution . see 608 
Constitution of the United States of America Be +. 617 
Articles in Addition to, and Amendment of, the Constitution of the 
United States of America. . . . 629 


Deprr 6 Go eS hm OF rE 


BOOK IV. 


FORMATION OF THE CONSTITUTION. 


vou. 1. 1 






















































































Cu. 1] RULE OF INVESTIGATION. 31 


be of great significance and importance. But it is, 
after all, to the results themselves, and to the prin- 
ciples involved in the various decisions of the Con- 
vention, as indicated by the votes taken, that we 
are to look for the landmarks that arc to guide our 
inquiries into the fundamental changes, improve- 
ments, and additions proposed by the Convention to 
the country, and afterwards adopted by the people 
of the States, 


CHAPTER II. 


Coxsravorion or A Lecretative Power.—Basis or Rernr- 
SENTATION, aND Roxg oF Svrrrace.—Powsns ov Leare- 
LATION. 


Tue Convention having been organized, Governor 
Randolph of Virginia’ submitted a series of resolu- | 
tions, embracing the principal changes that ought 
to be proposed in the structure of the federal 
system. 

Mr. Charles Pinckney of South Carolina also sub- 
mitted a plan of government, which, with Governor 
Randolph’s resolutions, was referred to a committee 
of the whole. It is not necessary here to state the 
details of these several systems; for although that 
introduced by Randolph gave a direction to the de- 
liberations of the committee, the results arrived at 
were in some respects materially different. 

The first distinct departure that was made from 
the principles of the Confederation was involved in 
one of the propositions brought forward by Governor 
Randolph, “that a Nationa. government ought to 
be established, consisting of a supreme legislative, ex- 
ecutive, and judiciary” ; and as this proposition was 


1 Edmund Randolph. See ante, Vol. I. p. 480. 







































































CHAPTER III. 
Coxsrruction oy THE Execurive axp Tie JupICrARY. 


Tue construction of a national executive, although 
not surrounded by so many inherent practical diffi- 
culties as the formation of the legislative depart- 
ment, was likely to give rise to a great many oppo- 
site theories. The questions, of how many persons 
the executive ought to consist, in what mode the 
appointment should be made, and what were to be 
its relations to the legislative power, were attended 
with great diversities of opinion. 

The question whether the executive should con- 
sist of one, or of more than one person, was likely 
to be influenced by the nature of the powers to be 
conferred upon the office. Foreseeing that it must 
necessarily be an office of great power, some of the 
members of the Convention thought that a single 
executive would approach too nearly to the model 
of the British government. These persons consid- 
ered that the great requisites for an executive de- 
partment — vigor, despatch, and responsibility — 
could be found in three persons as well as in one. 
Those, on the other hand, who favored the plan of a 
single magistrate, maintained that the prerogatives 





































































































88 


ance of Congress, and their author- 
ities and privileges, until a given 
day after the reform of the Articles 
of Union shall be adopted, and for 
the completion of all their engage- 
ments. 

“16, Resolved, That a republi- 
can constitution, and its existing 
laws, ought to be guaranteed to 
each State by the United States. 

“17, Resoloed, That provision 
ought to be made for the amend- 
‘ment of the Articles of Union, 
whensoever it shall seem noces- 


mary. 
“18, Resolved, That the legisla 
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tive, executive, and judiciary pow- 
ers within the several States 

to be bound by oath to support the 
Articles of Union. 

“19, Resolved, That the amend- 
ments which shall be offered to the 
Confederation by the Convention 
ought, at a proper time or times 
after the approbation of Congress, 
to be submitted to an assembly or 
assemblies of representatives, rec- 
ommended by the several legisla- 
tures, to be expressly chosen by 
the people to consider and decide 
thereon.” 
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than the projects of those whom he represents as aiming to obtain undue 
power and influence for their own States, and whom at the same time he 
‘acqnits of monarchical designs or a desire to abolish the State governments. 
‘The truth is, that nobody had any improper purposes, or anything at heart 
but the liberties and happiness of the people of America. We are not to 
try the speculative views of men engaged in such discussions as these by 
the charges or complaints elicited in the heats of conflicting opinions and 
interests, inflamed by a zeal too warm to admit the possibility of its own 
error, or to perceive the wisdom and purity of an opponent. 
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obstacle and brought about a great hazard. I have 
elsewhere said that these men were capable of the 
highest of the moral virtues; — that their magna- 
nimity was as great as their intellectual acuteness 
and strength. Let us turn to the proof on which 
rests their title to this distinction. 
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ber as the time of their commencement, unless a dif- 
ferent day shall be appointed by law, was adopted as 
a compromise of different views.’ 


1 Mr. Justice Story has stated in 
bis Commentaries (§ 829), that this 
clause came into the Constitution 
in the revised draft, near the close 
of the Convention, and was silently 
adopted, without opposition. This 


isa mistake. The clause was con- 
tained in the draft of the committee 
of detail, and was modified as stated 
in the text, on the 7th of August, 
after a full debate. Elliot, V. 377, 
383 - 385. 






















































































































































































































































































ou. XL] VARIOUS RESTRAINTS. 371 


The same restriction, with the like qualification 
of the consent of Congress, was applied to the keep- 
ing of troops or ships of war in time of peace, enter- 
ing into agreements or compacts with another State 
or a foreign power, or engaging in war, unless actu- 
ally invaded or in such imminent danger as will not 
admit of delay.’ 


1 Eliot, V. 548. 
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crime, the committee provided that no person should 
be convicted of treason unless on the testimony of 
two witnesses. But to make this more definite, it 
was provided by an amendment, that the testimony 
of the two witnesses should be to the same overt 
act; and also that a conviction might take place 
on a confession made in open court. The punish- 
ment of treason was not prescribed by the Constitu- 
tion, but was left to be declared by the Congress ; 
with the limitation, however, that no attainder of 
treason should work corruption of blood, or for- 
feiture, except during the life of the person at- 
tainted." 
1 Ibid, Art. IIL § 3 of tho Constitution. 
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the two houses of Congress in case 
of a disagreement follows immedi- 
ately after his power to convene 
them on “extraordinary occa- 
sions” ; and it has, therefore, been 
suggested that his power to adjourn 
them is confined to cases where 
they have been “ extraordinarily” 
convened under the first power. 
But it is to be observed that the 
whole of the third section of Article 
IL. contains an enumeration of sep- 
arate powers of the President, re- 
Cited seriatim. ‘The power to con- 
ene Congress is one power; and it 
extends only to “extraordinary” 
occasions, because the Constitation 
itself, or a law, convenes them at a 
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fixed period, and thus makes the 
ordinary occasions. But the power 
to adjourn the two houses to a par 
ticular time, in cases of disagree- 
ment as to the time, is a separate 
and general power, because the 
reason for which it was given at all 
applies equally to all sessions. ‘That 
reason is, that there may be a peace- 
fal termination of what would oth- 
therwise be an endless and danger- 
ous controversy. Both Hamilton 
in the Federalist and Judge Story 
in his Commentaries have treated 
this as a separate and general pow- 
er. (The Federalist, No. 77. Sto- 
ry on the Constitution, § 1568.) 
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actions, of a civil nature, intended to be embraced in 
the jurisdiction, but in reference to which there is 
nothing in the known proceedings of the Convention, 
other than what is to be inferred from the language 
selected, that affords any special evidence of the in- 
tention of the framers of the Constitution. 



























































Ca. XV.) SUPPOSED INCONSISTENCY. 467 


of all government into a single community, or by an 
attempt to extend the principles of liberty to all men. 
The case is reduced, therefore, to the single question, 
whether the people of the United States should have 
foregone the blessings of a free republican govern- 
ment, because they were obliged by circumstances to 
limit the application of the maxims of liberty on 
which it rests. On this question, they may challenge 
the judgment of the world. 
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ADOPTION OF THE CONSTITUTION. 
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Cu. 1] UNCERTAINTY OF THE RESULT. 517 


may not wonder that its friends should have been 
doubtful of the issue. “It is almost arrogance,” 
said the same anxious observer, “in so complicated 
.4 subject, depending so entirely upon the incalcula- 
ble fluctuations of the human passions, to attempt 
even a conjecture about the result.” ? 


1 Hamilton, Works, IL 421. 
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APPENDIX. 


NOTE 


ON THE AUTHORSHIP OF THE ORDINANCE OF 1787, 
(See page 844, ante.) 


‘Wnex writing this volume, I prepared an elaborate note, for the pur 
pose of proving that the Ordinance of 1787 was drawn up by Nathan 
Dano. The subsequent publication by Mr. Charles King, of New York, 
of an autograph letter of Mr. Dane's to his father, the Hon. Rufus King, 
written a few days after the passage of the Ordinance, put an end to 
all possibility of controversy on this subject, and made it unnecessary + 
for mo to barjen my readers with a discumion of Mr. Dane's claim to 
be regarded as the author of that instrument. 

The following sentence in Mr. Danc’s letter to Mr. King is decisive 
of the point which has sometimes been controverted :— 





“When I drow the Ordinance, (which passed, a few words excepted, 
as I originally formed it,) I bad no idea the States would agree to the 
sixth article, prohibiting slavery, as only Massachusetts, of tho Eastern 
States, was present, and therefore omitted it in the draft; but finding 
the House favorably disposed on the subject, after wo had completed 
the other parts, I moved the article, which was agreed to without oppo- 


pea de ah fee + ey te 
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necessary, shall propose Amendments to this Constitution, or, on the Ap- 
plication of the Legislatures of two thinls of the several States, shall call a 
Convention for proposing Amendments, which, in either Case, shall be 
valid to all Intonts and Purposes, as Part of this Constitution, when rati- 
fied by the Legislatures of three fourths of the several States, or by Con- 
ventions in three fourths thereof, as the one or the other Mode of Ratifi- 
cation may be proposed by the Congress; Provided that no Amendment 
which may be made prior to the Ywar one thousand eight hundred and 
ight shall in any Manner affect the first and fourth Clauses in the Ninth 
Section of the first Article; and that no State, without its Consent, shall 
be deprived of its equal Suffrage in the Senate. 


ARTICLE. VI. 

JAIL Debts contracted and Engagements entered into, before the 
Adoption of this Constitution, shall be as valid against the United States 
under this Constitution, as under the Confederation. 

“This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treatics made, or which shall be 
made, under the Authority of the United States, shall be the supremo 
Law of the Land ; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding. 

3The Senators and Representatives before mentioned, and the Mem- 
bers of the several State Legislatures, and all executive and judicial Offi- 
cers, both of the United States and of the several States, shall be bound 
by Oath or Affirmation, to support this Constitution ; but no religious 
Test shall ever be required asa Qualification to any Office or public 
Trust under tho United States. 


ARTICLE. VII. 


‘The Ratification of the Conventions of nine States, shall be sufficient 
for the Establishment of this Constitution between the States so ratifying 
the Same. 








Doxe in Convention by the Unanimous Consent of the States present 
the Seventeenth Day of September in the Year of our Lord one 
thousand seven hundred and Eighty seven and of the Independance 
of tho United States of America the Twelfth Im Witness where- 
of We have hereunto subscribed our Names, 

G2 WASHINGTON — 
Presidt and Deputy from Virginia 
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NEW HAMPSHIRE. 


Joun Laxopor, Nrcworas Gruman, 
MASSACHUSETTS. 
Narnaxre: Goruau, —- Rurus Kino. 
CONNECTICUT. 
‘Wx. Sant. Jounsox, -- Roozm Suzewaw. 
NEW YORK. 
Auexaxper Hasttrox. 
NEW JERSEY.” ig 
Wit: Livixosrox, Davin Baganuer, 
‘Ww. Patzasox, Joxa. Darrox. 
PENNSYLVANIA. 
B. Fraxxuix, ‘Tuomas Mreriix, 
Ronr. Monnis, Geo: Curaae, 
‘Tuot Frrz S1uoxs, JaneD InoERsout, 
Jascas Witsox, Gouv: Mozzis. 
DELAWARE. 
Gro: Reap, Guxxixa Beprosp, jan. 
Joux Dicxrxsox, Rrcuarp Basserr. 
Jaco: Broom. 
MARYLAND. 
Jaues M’Hexey, Dax: or St. THos, Janrren, 
Dant. Carnort. 
‘VIRGINIA. 
Jouw Bratz, James Mapreox, Jn. 
NORTH CAROLINA. 
‘Wn, Brouxr, Rron’p Dosns Srarczr. 


‘Hu. WILLIAMsox. 
SOUTH CAROLINA. 


J. Rurtepaz, Cuantes Corrsworts Pinckxer, 
Cuanzes Pixcuney, Pimece Boruze. 
GEORGIA. 
Wits Few, Anz. Batpwix. 
Attest: 


WILLIAM JACKSON, Secretary. 
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ARTICLES 
IN ADDITION TO, AND AMENDMENT OF, 


THE CONSTITUTION OF THE UNITED STATES OF 
AMERICA, 


PROPOSED BY CONGRESS, AND RATIFIED BY THE LEGISLA- 
TURES OF THE SEVERAL STATES, PURSUANT TO THE FIFTH 
ARTICLE OP THE ORIGINAL CONSTITUTION.® 


(ARTICLE 1.) 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 


(ARTICLE 2) 

‘A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be in- 
fringed. 

(ARTICLE TIL) 

No Soldier shall, in time of peace be quartered in any house, without 
the consent of the Owner, nor in time of war, but in a manner to be 
prescribed by law. 

(ARTICLE IV.) 

The right of tho people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, sball not be 
violated, and no Warrants shall iasue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 


(ARTICLE V.) 


No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in 





* Although this work docs not embraco the history of the Amendments, 
they are printed here in connection with the Constitution, for the convenience 
of the reader. 
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inhabitant of the samo state with themselves; they shall name in their 
ballots the person voted for as President, and in distinct ballots the per- 
son voted for as Vice-President, and they shall make distinct lists of all 
persons voted for as President, and of all persons voted for as Vice-Pres- 
ident, and of the number of votes for each, which lists they shall sign and 
certify, and transmit sealed to the seat of the government of the United 
States, directed to the President of the Senate ;— The President of the 
Scnate shall, in presence of the Senate and House of Representatives, open 
all the certificates and the votes shall then be counted ; — The person hav- 
ing tho greatest number of votes for President, shall be the President, if 
such number be a majority of the whole number of Electors appointed ; 
and if no person have such majority, then from tho persons having the 
highest numbers not exceeding three on tho list of those voted for as 
President, the House of Representatives shall choose immediately, by 
ballot, the President. But in choosing the President, the votes shall be 
taken by states, the representation from cach state having one vote; a 
quorum for this purpose shall consist of a member or members from two- 
thirds of the states, and a majority of all tho states shall be necessary to 
achoice. And if the House of Representatives shall not choose a Pres: 
ident whenever the right of choice shall devolve upon them, before the 
fourth day of March next following, then the Vice-President shall act as 
President, as in the case of the death or other constitutional disability of 
the President. — The person having the greatest number of votes as 
Vice-President, shall be the Vice-President, if such number be a majority 
of the whole number of Electors appointed, and if no person have a 
majority, then from the two highest numbers on the list, the Senate shall 
choose the Vice-President ; a quorum for the purpose shall consist of 
two-thirds of the whole number of Senators, and a majority of the whole 
nuinber shall be necessary to a choice. But no person constitutionally 
ineligible to the office of President shall be eligible to that of Vice-Pree- 
ident of the United States. 
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